United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD 


Court of Appeals of the District of Columbia 


OCTOBER TERM, 1913. 


No. 2577. 


7 


CIIANNING RUDD, APPELLANT, 


EDGAR BUXTON. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FIUED JUNE 30, 1913. 
PRINTED JUDY 28, 1913 


\w 










Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1913. 

No 2577. 


CHANNING RUDD, APPELLANT, 

V8. 

EDGAR BUXTON, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original. Print 

Caption. . a 1 

Declaration. . 1 1 

Memorandum: Summons returned—“Deft, not to be found”. 4 3 

Order for publication. 4 3 

Motion for bill of particulars. 5 3 

Affidavit of Channing Rudd. 5 4 

Edgar Buxton. 6 4 

Ada Buxton. 7 4 

Memorandum: Motion for bill of particulars overruled, with leave 

to plead. 8 5 

Pleas. 9 5 

Affidavit of Channing Rudd. 9 5 

Joinder of issue. .. 10 6 

Memorandum: Verdict for plaintiff and interest. 11 0 

Motion in arrest of judgment. 11 6 

Motions in arrest of judgment and for a new trial overruled; excep¬ 
tion noted; judgment on verdict ordered; judgment; appeal.... 12 7 

Memoranda: Appeal bond approved and filed ; bill of exceptions 

submitted ; time to file record extended. 13 7 

Order making bill of exceptions part of record. 13 7 

Assignments of error. 14 7 

Designation of record. 15 8 

Clerk’s certificate. 17 9 

Bill of exceptions. 18 9 

Testimony of Edgar Buxton. 18 9 

Agreement. 20 10 

Testimony of Ada M. Buxton. 22 12 

Testimony of Channing Rudd. 23 13 

Charge to jury. 28 16 


Judd & Detweiler (Inc.), Printers, Washington, D. C., July 19, 1913. 





























in tne Court of Appeals of the District of Columbia. 


No. 2577. 

Channing Rudd, Appellant, 
vs. 

Edgar Buxton. 


a Supreme Court of the District of Columbia. 

At Law. No. 49147. 

Edgar Buxton, Plaintiff, 
vs. 

Channing Rudd, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed February 6, 1907. 

%j / 

In the Supreme Court of the District of Columbia. 

At Law. No. 49147. 

Edgar Buxton 

vs. 

Channing Rudd. 

The Plaintiff sues the defendant for money payable by the de¬ 
fendant to the Plaintiff, for that the defendant heretofore on to wit 
January 28th 1904, February 10th 1904, and July 7th 1904 re¬ 
spectively by his written guaranties undertook and faithfully prom¬ 
ised the "said Plaintiff and one Ada M. Buxton that if they would 
subscribe to certain stock in a Correspondence School corporation 
then about to be organized by defendant and their subscription to 
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which the said defendant then and there requested the said Plaintiff 
and said Ada M. Buxton to make, he the said defendant would 


guaranty to them the sums of $1,000., $1,000. and 1,500 respect¬ 
ively with interest at live per cent per annum from the respective 
dates of said guaranties. And for that the said Plaintiff and said 


Ada M. Buxton in consideration of said 


guaranties and at the said 


requests of the defendant did in fact pay to him the said respective 
sums aggregating the said sum of $3,500. And for that afterwards 
on to wit October 30th 1906 after the Plaintiff and said Ada M. 


Buxton had, pursuant to said defendant’s request, become 
2 stockholders in the said Correspondence School, to the extent 
of thirty five shares in the aggregate, they were forced to sur¬ 
render and lose seventeen shares of said stock for which they had 
paid seventeen hundred dollars because the said corporation was in 
such an insolvent condition that such surrender and loss of their 


said stock was necessary to prevent the financial destruction of said 
corporation which surrender was made at the request and by the ad¬ 
vice of said defendant. Whereby the said Plaintiff and said Ada 
M. Buxton lost the following sums respectively that is to say the said 
Plaintiff lost the sum of one thousand dollars with interest from 


January 28th 1904 at five per cent per annum and said Ada M. 
Buxton lost the sum of seven hundred dollars with interest all at five 


per cent per annum from Feb. 10 1904 and because of said respective 
losses the said defendant became forthwith liable under his said 


guaranties to pay to the said Plaintiff the said sum so lost by him 
with interest as aforesaid and to pay to said Ada M. Buxton the said 
sum so lost by her with interest as aforesaid of all which he the said 
defendant had notice but has never paid the said sums and interest 
nor any part thereof; and for that heretofore the said Ada M. Buxton 
has assigned all her right and interest under said guaranties to the 
Plaintiff with authority to sue in respect thereof in his own name. 

Wherefore the Plaintiff brings this suit and claims the Sum of 
Seventeen hundred dollars with interest on $1,000. from January 
28th 1904 and on $700, from Feb. 10/04 at the rate of five per cent 
per annum besides costs. 


JOHN RIDOUT, 

Attorney for Plaintiff. 


3 The defendant is to plead hereto on or before the twentieth 

day exclusive of Sundays and legal holidays occurring after 
the day of the sendee hereof otherwise judgment. 

JOHN RIDOUT, 

A ttomey for Plaintiff. 

District of Columbia, To wit: 

I Edgar Buxton on oath say that I am the Plaintiff named in the 
foregoing declaration which is made part hereof the defendant 
named in said declaration is Channing Rudd. My cause of action 
against the defendant is fully set forth in said declaration which is 
made part of this affidavit as fvdly as if herein repeated, the state¬ 
ments in said declaration are all true as therein stated. By reason of 
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the premises and on said cause of action, I am entitled to recover 
from the defendant the sum of Seventeen hundred dollars with inter¬ 
est at the rate of five per cent per annum on $1,000 from January 
28th 1904'and on $700. from Feb. 10/04 besides costs exclusive of 
all set offs and just grounds of defense. 

EDGAR BUXTON. 

Subscribed and sworn to before me this sixth day of February 
1907. 

JOHN R. YOUNG, CVk. 


4 


Memorandum . 


March 5. 1907.—Summons returned “Deft not to be found.” 


Order for Publication . 

* * * * * * * 

The object of this suit is to recover Seventeen hundred dollars and 
interest and to have judgment of Condemnation of certain shares of 
stock of the Intercontinental Correspondence University property of 
the defendant levied on under an attachment issued in this suit to 
satisfy the plaintiff’s claim. 

It is, therefore, this 13th day of March, 1908, ordered that the de¬ 
fendant appear in this Court on or before the fortieth day, exclusive 
of Sundays and legal holidays, after the day of the first publication 
of this order, to defend this suit and show cause why said condem¬ 
nation should not be had; otherwise the suit will be proceeded with 
as in case of default. Provided, a copy of this order be published at 
least once a week for three successive weeks in the Washington Law 
Reporter and the Washington Herald before said day. 

Bv the Court: 

THOS. H. ANDERSON, Justice . 


5 Motion for Bill of Particulars. 

Filed Mav 5, 1908. 

♦ * * * * * * 

Now comes the defendant in the above entitled cause through his 
attorneys and moves the Court to require the plaintiff therein to file 
as a bill of particulars a copy of the written guarantees alleged in 
said declaration to have been made by the defendant, and upon 
which the plaintiff relies for recovery in this case; on the ground that 
the defendant cannot properly make and file his affidavit of defense 
in said cause without a more definite knowledge of said guarantees 
than is contained in the declaration aforesaid. 

LECKIE, FULTON & COX, 

Attf ys for Defendant. 
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Affidavit of Charming Rudd. 

******* 

County of New York. 

State of New York, ss: 

Personally appeared before me. Francis L. Madden, a Notary Pub¬ 
lic in and for the County and State of New York, Channing Rudd, 
who being first duly sworn on oath states as follows: Tie is the 
6 defendant in the above entitled cause in which Edgar Buxton 
is plaintiff. Tie has no recollection or knowledge of having 
made any such written guarantees as in the declaration filed in said 
cause he is alleged to have made, and cannot properly make the affi¬ 
davit of defense required to l>e made in said cause without more 
definite knowledge of the said guarantees. He, therefore, requests 
that the Court require the plaintiff — exhibit said guarantees to him 
or to his counsel or to file the same or copies thereof as a hill of par¬ 
ticulars in said cause. • 

CHANNING RUDD. 


Subscribed and sworn to before me this 2nd day of May, A. D. 
1908. 

FRANCIS L. MADDEN, [seal.1 
Notarg Public, Westchester Co., N. Y. 

Certificate Filed in N. Y. Co. 


Affidavit of Edgar Buxton. 

Filed November 8, 1911. 

***** * * 

I Edgar Buxton on oath say that the Declaration fully and clearly 
states the substance and legal effect of the agreements sued on. 

The said agreements were prepared by said Rudd and he perfectly 
well knows their contents. 

7 Plaintiff is unable to file an exact copy of said agreements 

because the same were after having been obtained by a trick, 
destroyed by defendant under circumstances which will more fully 
appear in the affidavit of Ada Buxton filed herewith in opposition to 
defendant’s application for such copies. 

After diligent search Plaintiff has been unable to obtain any copy 
of said agreements. 

EDGAR BUXTON. 


Subscribed and sworn to before me this 7th day of November 

1911. 


J. R. YOUNG, Clerk, 

By H. BINGHAM, Ass’t Clerk. 


Affidavit of Ada Buxton. 

Filed November 8, 1911. 

******* 

I Ada Buxton on oath say that the declaration in this cause fully 
and clearly states the legal effect and substance of the agreements 
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sued on the contents of which I distinctly remember. They were 
prepared by defendant and it is impossible that he does not clearly 
remember their contents especially in view of his conduct in unjusti¬ 
fiably destroying them against the will and protest of this 

8 affiant. Some time prior to institution of the suit said de¬ 
fendant asked her to call upon him to discuss the agreements, 

and requested that she bring them with her. Affiant called at de¬ 
fendant’s office and at his request handed the agreements to him in 
order that, as he said, he might examine them. After thus obtain¬ 
ing them, and after a pretended examination of them, he suddenly 
and against affiant’s vigorous protest tore them up in her presence 
and threw the pieces into a waste basket pretending that their de¬ 
struction would not impair the rights of affiant and Plaintiff. 

After careful search affiant has been unable to find any copies of 
said agreement. 

ADA M. BUXTON. 

City of Washington, 

District of Columbia: 

Subscribed and sworn to before me this 7th dav of November 1911. 
[seal.] FRANK B. TIPTON. 

Notary Public. 

Memorandum. 

November 24, 1911.—Motion for bill of particulars overruled, with 
leave to defendant to plead in fifteen days. 

9 Pleas. 

. Filed December 11, 1911.. 

* * * * * * * 

The defendant, for plea to the declaration filed in the above enti¬ 
tled cause, says that he is not indebted to the plaintiff as alleged 
therein. 

And for a further plea to said declaration the defendant says that 
he did not promise as alleged therein. 

LECKIE, COX & KRATZ, 

Attorneys for the Defendant. 

* 

Affidavit of Cbanning Rudd. 

******* 

City of New York, 

State of New York, To wit: 

Personally appeared before me, Thomas A. O’Callaghan, a Notary 
Public in and for the City and State aforesaid, Channing Rudd, who 
being first duly sworn on oath states as follows: 

He is the defendant in the above entitled cause in which Edgar 
Buxton is plaintiff. He denies that he is indebted to the plaintiff 
in the sum of Seventeen Hundred (1700) Dollars with interest, as 
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claimed in (he declaration filed in said cause, or in any other 

10 amount whatever. lie denies that he ever made any such 
guarantees to the plaintiff or to Ada M. Buxton as are referred 

to in the declaration and says that no request was ever made or desire 
expressed by either said Edgar Buxton or said Ada M. Buxton that 
he should make any such guarantee to them; that neither the said 
guarantees or any copy thereof has ever been exhibited to the de¬ 
fendant. and that no demand was ever made upon him under said 
alleged guarantees before filing of this cause. 

He therefore denies that there is any liability on his part to the 
plaintiff by reason of any of the matters and things set out in said 
declaration. 

CHANNTNG RUDD. 

# 

Subscribed and sworn to before me this 9th dav of December, 
A. D. 1911. 

[seal.1 THOMAS A. O’CALLAGHAN, 

Notary Public, Westchester County. 

Certificate Filed. New York Countv, No. 2017. 

« 7 

Joinder of Issue. 

Filed December 22, 1911. 

***** * * 

The Plaintiff joins issue on defendant’s Pleas. 

RIDOUT, 

Attorney for Plaintiff. 

11 Memorandum. 

March 13, 1913.—Verdict for Plaintiff for $1,700.00 and interest 
on $1,000. from January 28, 1904, and on $700. from February 10, 
1904. 

Motion in Arrest of Judgment. 

Filed March 17, 1913. 

***** * * 

Now comes the defendant in the above entitled cause and moves 
the Court for an arrest of judgment therein on the ground that it ap¬ 
pears from the declaration that the plaintiff's cause of action is de¬ 
fective and bad in law, there being no allegation of any sufficient con¬ 
tract of guaranty to support said action. 

LECK1E, COX KRATZ, 
Attorneys for the Defendant. 

To John Ridout, Esq., Attorney for the Plaintiff: 

Please take notice that the foregoing motion will be calendared 
for hearing in Circuit Court No. 1 before Chief Justice Clabaugh on 
Fridav, the 21st dav of March, 1913. 

LECKIE, COX <fc KRATZ, 
Attorneys for the Defendant. 
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12 Supreme Court of the District of Columbia. 

Friday, April 4, 1913. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cla¬ 
im ugh presiding. 

* * * * * * * 

Now come here as well the plaintiff by his Attorney Mr. John 
Kidout, as the defendant by its Attorneys Messrs. Leckie, Cox and 
Kratz; whereupon the motion of defendant in arrest of judgment, 
and motion for a new trial Hied herein, coming on to he heard, it 
is considered that said motions be. and hereby are overruled, to 
which defendant excepts, and judgment on verdict is ordered. 

Therefore, it is considered that the plaintiff herein recover against 
the defendant herein the sum of Seventeen hundred dollars($1,700.) 
with interest on One thousand dollars ($1,000.) thereof from the 
28th day of January, 1904, and on Seven hundred dollars ($700.) 
thereof from the 10th dav of Februarv, 1904, at the rate of five 
(5) per centum per annum, being the money payable by said de¬ 
fendant to the plaintiff by reason of the premises, together with 
the costs of suit to be taxed by the Clerk, and have execution 
thereof. 

The defendant by his Attorneys in open Court, notes an appeal 
to the Court of Appeals of the District of Columbia, and the penalty 
of the bond for costs on said appeal is hereby fixed in the sum of 
One hundred dollars ($100.). 


13 Memoranda. 

April 25, 1913.—Appeal bond approved and filed. 

May 9. 1913.—Bill of Exceptions submitted. 

June 5, 1913.—Time to file record extended to July 1, 1913, in¬ 
clusive. 


Supreme Court of the District of Columbia. 


Thursday, June 12th, 1913. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice presiding. 

******* 

The Court having this day signed the bill of exceptions hereto¬ 
fore submitted herein, now orders the same of record as of the time 
of the noting thereof at the trial. 


14 * Assignments of Error. 

Filed June 14, 1913. 

******* 

The Defendant assigns for review on Appeal errors as follows: 

1. The Court erred in overruling defendant’s motion in arrest of 
judgment. 
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2. The Court erred in refusing to allow the defendant to give in 
evidence copv of the receipt issued bv him to the plaintiff on July 
7, 1904. 

3. The Court erred in refusing to allow the defendant to refresh 
his memory as to the exact language of the receipt, by allowing him 
to look at a copy of the same, and in limiting him to giving the sub¬ 
stance thereof as he remembered it. 

4. The Court erred in refusing to allow the defendant to give in 
evidence the envelope in which the copy of said receipt was found to¬ 
gether with letter and copy of letter found therein of same date as 
receipt, i. e. July 7, 1904, for the purpose of tending to make clear 
the authenticity and certainty of the copy of said receipt which was 
ottered in evidence. 

LECIvlE, COX KRATZ, 

Attorneys for Defendant. 


15 Designation of Record. 

Filed June 14, 1913. 

***** * * 

The Clerk of the Court will please include in the transcript of rec¬ 
ord for the Court of Appeals the following: 

1. Declaration and affidavit tiled February (3, 1907 (omitting at¬ 
tachment affidavits). 

2. Memo, of return of summons “not to be found” (Mar. 5, 
1907). 

3. Order of publication (Mar. 13, 1908). 

4. Appearance of Defendant, motion for bill of particulars, and 
affidavit accompanying same (May 5, 1908). 

5. Affidavits of Edgar Buxton and Ada Buxton in opposition to 
motion for bill of particulars (Nov. 8, 1911). 

6. Memo, of order overruling motion for bill of particulars (Nov. 
24, 1911). 

7. Pleas and affidavit of defendant (Dec. 11, 1911); joinder of 
issue. 

8. Memo, of verdict (Mar. 11, 1913). 

9. Motion in arrest of judgment (Mar. 17, 1913). 

10. Order overruling motion in arrest of judgment, and for new 
trial; appeal noted in open court; bond fixed. 

11. Memo, of filing appeal bond. 

12. Memo, of submission and settlement of bill of exceptions (du¬ 
plicate copy sent to Court of Appeals). 

13. Memo, of orders extending time for filing transcript. 

16 14. Assignments of Error. 

LECKIE, COX & KRATZ, 
Attorneys for the Defendant. 

Service ack’d June 14/13. 

JNO. RIDOUT, 

For Pl'ff. 
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17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

1, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 16, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 49147 at Law, wherein Edgar 
Buxton is Plaintiff and Channing Rudd is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe inv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 27th day of June, 1913. 

[Seal Supreme Court of the District of Columbia. J 

JOHN R. YOUNG, Clerk. 

18 In the Supreme Court of the District of Columbia. 

At Law. No. 49147. 

Edgar Buxton, Plaintiff, 

vs. 

Channing Rudd, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
before Chief Justice Clabaugh and a jury on March 13, 1913, Mr. 
John Ridout appearing for the plaintiff, and Messrs. Joseph W. Cox 
and Joseph T. Sherier for the defendant. 

Thereupon the plaintiff, Edgar Buxton, being called as a witness 
in his own behalf, gave evidence tending to prove as follows: 

He was in 1903 Assistant Secretary and Assistant Librarian of 
the Columbian University, being employed under the defendant, 
who was Secretary of said school. The plaintiff and his wife, having 
certain money to invest, consulted the defendant, who advised them 
to wait and invest it in stock of the Intercontinental Correspondence 
University, a corporation which the defendant expected to organize 
in a short time, and also told them that they would not be able to 
take the stock in their own names because the founders were going to 
hold all of the stock, but that the stock would have to be taken and 
held in the name of the defendant, who would he glad to have them 
invest in this way, as it would be a help to him with the other 
founders. On January 28, 1904, $1,000.00 was turned over to the 
defendant in $100.00 bills, as he requested. The plaintiff 

19 did not ask the defendant for a receipt of any kind, but the 
defendant voluntarily made out and gave to him a receipt, 
2—2577a 
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which stated: “1 have this day received of Edgar and Ada Buxton 
$1,000.00 to he invested in stock of the Intercontinental Corre¬ 
spondence University” and also stated “I personally guarantee the 
principal and interest at 5% on the above amount,” and was signed 
“Channing Rudd.’’ 

Upon the request of the plaintiff, they gave him another $1,000.00 
on February 10. the same year, and again without the plaintiff ask¬ 
ing it the defendant gave him a receipt just the same as the one pre¬ 
viously given. And finally upon the defendant’s further request 
and statement that it would be the plaintiff s last chance to get any 
more stock, on July 7th they gave him $1,500.00, for which he issued 
another receipt just like the two others. 

The University was incorporated about the middle of July and on 
the 28th day of November of that year the stock was given to them 
assigned in blank by the defendant, it having been subscribed for in 
his name, with the request that they should not have the stock trans¬ 
ferred on the books without bis knowledge or consent. In February, 
1905, the three receipts were obtained by Rudd from the plaintiff’s 
wife and destroved as Rudd bad afterwards admitted to him. The 
plaintiff saw the receipts at the time they were made and were put 
away and he did not remember whether be afterwards had them out 
to look at them or not. After the plaintiff found the papers had 
been destroved, be went with his wife to see the defendant and asked 

t 7 

why he destroyed the papers and told the defendant that he wanted 
them to be reproduced. The defendant stated they were of no value 
and any promises he had made be would fulfil, just the same whether 
the papers were in existence or not. 

Tn 1900 the defendant came to them and stated that owing to the 
financial condition of the University all the stockholders 
20 would have to surrender half their stock, as otherwise the Uni¬ 
versity would go down. They at first refused to give up the 
stock but at defendants request surrendered 17 shares of the par 
value of $1,700.00. signing a paper, which was offered in evidence, 
in the following words and figures: 


Memorandum of Agreement . 

Whereas, one C. M. Campbell has made a proposition to the Inter¬ 
continental Correspondence University wdierebv the said Campbell 
agrees to secure for the said University the sum of Twenty Five 
Thousand ($25,000.00) Dollars in Cash according to detailed plans 
submitted by the said Campbell with the said proposition, provided 
that the present stockholders of the University transfer to him, the 
said Campbell, enough of their stock to make him, the said Camp¬ 
bell, the owner of fifty-one (51%) percent, of the present issued and 
outstanding stock of the University. 

And w hereas, the Board of Trustees of the University, at a meeting, 
held at the University building Wednesday, October 24, 1906, unani¬ 
mously accepted the said proposition submitted by the said Campbell, 
provided the terms of the said proposition could be fulfilled as stipu- 
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lated, and each Trustee present individually agreeing to transfer to 
the said Campbell, one-half of his stock as aforesaid. 

And whereas, a special meeting of the Board of Trustees of the 
University has been called for Monday, October 29, 1906, to finally 
ratify and complete the terms of the aforesaid proposition. 

Now, therefore, this agreement witnesseth that in consideration of 
the premises, and of the benefits to be derived from the mutual ob¬ 
servance of the stipulations herein contained and referred to, and for 
other good and valuable considerations from each to the other mov¬ 
ing. the receipt whereof are hereby acknowledged, the parties hereto 
severally agree that, provided the Board of Trustees accept, ratify 
and complete the proposition as aforesaid, they will respectively 
upon demand assign to the said C. M. Campbell one-half of the In¬ 
tercontinental Correspondence University stock now held or owned 
by them respectively. 

It is further agreed, that this agreement may be executed in sepa¬ 
rate instruments with the same force and effect and individual ob¬ 
ligation as if all the signatures thereto were affixed to a single in¬ 
strument. 

Tn witness whereof the undersigned stockholders have hereunto 
subscribed their names and affixed their seals, and set opposite each 
signature the number of shares held or owned by them, respectively, 
and also the number of shares equaling the one-half to be transferred 
to the said Campbell as aforesaid. 

Dated at the eitv of Washington on the 27th dav of October, A. D. 
1906. 


Number of shares Number of shares assigned 

held or owned. to C. M. Campbell. 


881 

57 

50 

10 

10 

50 

10 

20 

15 

12 

10 

160 

50 
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WALTER C. CLEPHANE. 29 

ANNIE M. CLEPHANE, Per W. C. C. 25 

ALAN O. CLEPHANE. 5 

HENRY B. F. MACFARLAND. 5 

MARTIN A. KNAPP. 25 

DAVID J. BREWER. 5 

EDGAR BUXTON. 10 

ADA M. BUXTON. 7 

WILLIAM H. SAUNDERS. 6 

A. M. LATHROP. 5 shares. 

CHAUNCEY M. DEPEW. Eighty shares. 

CHAUNCEY M. DEPEW, Jr. 25 


The stock was surrendered to give Mr. Campbell a controlling in¬ 
terest in the University, and no l>enefit, either direct or indirect, was 
received from the shares given up. At the time they surrendered 
the stock they demanded of the defendant that he make good his 
promises. 

The assignment in writing by Ada M. Buxton conveying all her 
interest and claim to the plaintiff was thereupon offered in evidence. 



12 


CHANGING RT T DD VS. EDGAR BUXTON. 


Thereupon, on cross-examination, the plaintiff testified that the 
plan for the Correspondence University was talked about for some 
time before anything was done and that he knew who were going to 
he Rudd's associates; that all of the stock was to he held by the 
founders of the school and that there was no intention of dispos¬ 
ing of any of the stock to the public; that he did not ask the 
22 defendant for the personal guarantee which was voluntarily 
handed hack to him after he had given the defendant the first 
$1,000.00 and that nothing at all had been said or suggested be¬ 
fore the money was turned over to the effect that a personal guar¬ 
antee was to he given: that he did not ask for any personal guarantee 
in February or July, hut expected it on the last two occasions, because 
it had been given the first time, although nothing was said about it 
so far as the plaintiff knew; that he understood the defendant ex¬ 
pected to give all his time and everything he had to the University; 
that after incorporation the plaintiff and his wife were employed in 
different kinds of work by the University, and occupied an apartment 
in the University building; that the witness and his wife were very 
anxious to go into the University with Rudd and felt that they could 
trust him absolutely. 

On l>eing shown a paper marked “Copy Ex. 2,” hereinafter set out, 
and asked whether it refreshed his memory as to what was contained 
in receipt of July 7th, he answered: “No. I do not recall that.” 

Thereupon. Ada M. Buxton, (he wife of the plaintiff being called 
as a witness, gave evidence tending to prove that $1,000.00 on the 

28th dav of January. $1,000.00 on the 10th dav of February and 

* * • • 

$1,500.00 on the 7th day of July was turned over to the defendant to 
huv stock in the Intercontinental Correspondence University on the 
promise that the defendant would personally guarantee the prin¬ 
cipal and interest at 5%; that in each instance when the money 
was paid the defendant gave a paper which covered his promise or 
guarantee, all of said papers being written exactly alike and said. 
“Received of Edgar and Ada M. Buxton,” giving the sum and stat¬ 
ing that the money was to he invested in stock in the Correspondence 
University soon to he founded by the defendant and others, and also 
stating. “I hereby personally guarantee principal and interest at 

5%” 

28 She further testified that one evening in February. 1905, 

after the plaintiff had gone to law school. Rudd asked her to 
come down to his office and asked her to let him see the three re¬ 
ceipts; that she went hack to her apartment for them and handed 
them over to him and that he took and looked them over and tore 
them in two after he read them, saying, when she remonstrated, 
“They are of no use at all; it is all right. They are not in the shape 
in which T want them”; that she felt considerably disturbed at her 
lack of common sense in taking them down there under the cir¬ 
cumstances hut that he assured her he would make it all right and 
would put them in a different form all in one paper, hut that he 
never executed any new paper. 

On being shown, on cross-examination, the paper dated July 7. 
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1004, marked “Copy Ex. 2” which had theretofore been shown to the 
plaintiff, and asked if the same refreshed her memory as to the con¬ 
tents of the receipt given on that date for $1,500.00, witness denied 
that it was a true copy thereof. 

Thereupon counsel for the plaintiff announced his testimony 
closed. 

And thereupon the defendant, Channing Rudd, to maintain the 
issues on his part joined, gave evidence on his own behalf tending 
to prove as follows: 

That the plaintiff had been closely associated with him since 1899 
and knew he had no property in 1904 except his income, was familiar 
with the plan for the Correspondence University, worked with him 
in conjunction with the three steps leading lip to the University, 
namely: the publishing and selling of hooks by mail throughout this 
country and all over the world and the giving of help and instruc¬ 
tion in self culture, which work the Rolston University attempted to 
carry on; the experiments in the National College of Oratory 

24 for a year and a half in endeavoring to work out practically 
certain ideas; and the incorporation of the Correspondence 

University. That the plaintiff knew who were the associates of the 
defendant, desired to go into the new University with him. and to 
give him the $3,500.00 to invest in its stock and which accordingly 
was invested in stock and the stock turned over to plaintiff and his 
wife. No stock was sold to the public and there was no intention of 
selling any, but all was to he held by the founders. That he gave 
the plaintiff receipts for the money, of which he kept copies for him¬ 
self. it being his custom to keep copies of all his letters and corre¬ 
spondence at that time, hut had been able to find only one of the 
copies, namely the copy of the receipt of July 7th ; that he had made 
careful search for the others and was sure that they were left with 
other papers in the Intercontinental University building when he 
left there in 1906, at which time he lost several boxes of papers: 
that the copy he produced was an exact copy of the receipt given to 
Mr. Buxton on July 7th at the time Buxton gave him the sum of 
$1,500.00: that the receipt therefor was given at the Columbian 
Universitv, corner of 15th and IJ Streets. N. W., in his office as 
Registrar, and that he had put the copy in the same package with 
other papers relating to his resignation and Mr. Needham’s ac¬ 
knowledgment of same, which resignation was written on the same 
date that the receipt was given, all of which papers and the envelope 
in which they w'ere contained w r ere produced in Court; that there was 
absolutely not a word of truth in the contention that he had wrong¬ 
fully obtained the three receipts from the plaintiff’s w T ife and de¬ 
stroyed them, or that he had ever admitted to the plaintiff that he 
had destroyed such papers; that no such guarantee w r as ever made 
or ever asked for nor was it ever suggested or intimated in any way 
whatever that he should personally guarantee; that no demand w*a« 
ever made upon him from 1904 up to the filing of the suit for 

25 the payment of either principal or interest under the alleged 
guarantee, nor was the matter ever mentioned in any way. 
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And thereupon the defendant offered in evidence the copy of the 
receipt dated July 7, 1904, which was marked hv the Examiner “Ex. 
2” and was in the following words and figures: 

Copy. 

Ex. 2. 

Columbian University, Washington, D. C. 

Office of the Registrar. 


$1,500.00 July 7, 1904. 

Received of Edgar Buxton Fifteen Hundred Dollars to he held in 
trust in the Riggs National Bank for him and to be used for the pur¬ 
chase of stock in the Corr. Institution, to he organized l>v me, when 
same is incorporated. 

In the event of my death before the purchase of said stock then 
this receipt and agreement shall constitute an order on said Bank 
for the amount herein named. 

Signed, etc. 

-. [seal.] 

Copy. 


Thereupon the plaintiff, by his counsel made the following ob¬ 
jection, “1 object on two grounds, in the first place, he,’himself, 
says he thinks it is substantially a copy; and, in the second place, 
he had just said no destruction of papers occurred. You have to 
take one horn of the dilemma or the other. If he is telling the truth 
in saying there was no destruction, then he has no foundation in 
this case for this copy.” 

Thereupon, after argument, the objection was sustained by the 
Court, to which action of the Court the defendant by his counsel 
excepted and the said exception was then and there noted on the 
minutes of the Court. 

26 Thereupon the following occurred: 

Mr. Cox: * * * 1 will ask Mr. Rudd if by looking at 

this he he can state the language of the receipt. 

Mr. Ridout: Before you do that ask him whether he can remem¬ 
ber what was in the paper that he made. 

Bv Mr. Cox: 

V 

Q. Do you remember what was in the receipt that you gave on 
July 7, 1904? A. I remember the substance; I do not remember the 
exact words. 

Q. Have you any way of refreshing your memory as to exactly 
what it contained? A. Very clearly. 

The Court: Let him give the substance. 
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By Mr. Cox: 

Q. Have you any way of refreshing your memory as to exactly 
what words it contained? A. Very clearly. 

Q. How do you do that? A. By a copy that was made at the 
same time. 

Q. Now, 1 will ask you to state- 

Mr. Ridout: 1 object. I)o not give him that paper. Let him 
give his memory. 


By Mr. Cox: 

%j 

Q. Can you remember the exact words without reference to the 
copy you made? 


The Court: lie is entitled to give the substance of 
if he can do it; that is what he can do. 

Mr. Cox: l renew my exception. 


his receipts, 


And thereupon the plaintiff duly excepted to the ruling of the 
Court in sustaining the said objection and the said objection was 
then and there noted on the minutes of the Court. 

And thereupon the ‘defendant in answer to the question, 
27 ‘‘You may state the substance of the receipt,” said: “It was 
a receipt for money received from them to be subsequently 
used to purchase stock in the Correspondence Institution which was 
in process of formation at that dme.” He also testified that none of 
the said receipts contained any personal guarantee on his part as to 
the re-payment of the money or payment of interest on it, no such 
guarantee being asked by the plaintiff and his wife. 

And thereupon the envelope in which said receipt was produced, 
the papers found with and accompanying the same, to-wit, a copy of 
letter dated July 7, 1904, addressed to Dr. Chas. W. Needham, ad¬ 
vising him of the resignation of the defendant, and copy of letter 
of resignation of the same date addressed to President and Board of 
Trustees of Columbian University, together with letter from Dr. 
Charles \V. Needham acknowledging receipt of both, were offered 
in evidence, not for the contents but merely for the date and for the 
purpose of making clear the authenticity and certainty of the copy, 
the said copy as well as the copy of the receipt being written on 
letterheads printed “Columbian University, Washington, D. C., 
Office of the Registrar” and the letter from Charles W. Needham 
being on letterhead printed “Columbian University, Washington, 
D. C., Office of the President.” 

Thereupon the following occurred: 

Mr. Ridout: I object, on the ground that it is perfectly obvious 
he cannot pull himself up by suspenders. 

The Court: They would be merely self serving declarations. 

Mr. Cox : I want them merely for the date of them. 

The Court : .They could not possibly be evidence. 

Mr. Cox: Not for the contents. 

The Court: I know; but you might put in a letter “J have this 
day given a receipt to John Smith for $500, and write you accord¬ 
ingly so that you may remember it.” 
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Mr. Cox: There is nothing like that in this. It is merely the 

transactions of that day, copies of which he kept. 

The Court: Would they not he self serving declarations? 

Mr. Cox: 1 do not think they are self serving. 

The Court: The objection is sustained. 

Mr. Cox : 1 desire another exception. 

The Court: Very well. 

* 


And the said exception so taken by counsel for the defendant was 
then and there noted on the minutes of the Court. 

And thereupon the defendant having closed his case and the plain- 
till' having announced that he had no testimony to offer in reply, 
the Court charged the jury as follows: 

The Court (Chief Justice Clabaugh): (lentlemen, this is a case 
governed by the same rules of law as every other case that comes be¬ 
fore you, and the rule of law is that the plaintiff in this case charges 
that the defendant guaranteed certain stock with which the defend¬ 
ant was connected. That is the case. Of course, the plaintiff has 
to show by the weight of the evidence that this guarantee was made 
by the defendant to the plaintiff, and as testimony upon that subject 
has been offered to you, the testimony tends to show on the side of 
the plaintiff that this was guaranteed in writing by certain papers 
that have been testified to in evidence here. The plaintiff’s evidence 
also tends to show that those papers were torn up by the defendant in 
this cause. Then the defendant states that he did not tear up any 
such papers. There is the case in a nut-shell. 

You could not decide this case in favor of the plaintiff merely be¬ 
cause there are two witnesses on one side and only one witness on the 
other. That would not do. because you might believe the two wit¬ 


nesses were not telling the truth and the one witness was. So the 
mere fact that there were two on one side and one on the other in 
itself would not be a reason for a verdict in favor of the plaintiff. 

But if you believe those two witnesses and do not believe the 
2b one on the part of the defendant, then, of course, your ver¬ 
dict would have to be in favor of the plaintiff. You under¬ 
stand, in other words, that you — never to decide cases merely be¬ 
cause one side has more witnesses than the other. You decide cases 
according to the credibility of the witnesses, whether you believe 
they are telling the truth or not. Ordinarily. when you have a 
number of witnesses on one side and a very few witnesses on the 
other side, and all of the witnesses on both sides have equal oppor¬ 
tunities for seeing and knowing what has occurred, and they are all 
of equal credibility, then you would be guided by the fact that ten 
witnesses testified on one side and only two or three testified on the 
other, of course, you would then decide in favor of the ten against 
two, or three, or four, even, if you believed they were all equallv 
truthful and all had the same opportunity. But the mere fact that 
there are ten on one side and only five on the other side would not 
justify a verdict, unless you found from the evidence that those ten 
witnesses were proving what they had to prove, arid you believed 
U . 1 tfie ba. r)f a juror’s finding, does he be¬ 

lieve this one or that one. And that applies to this case. Therefore 
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tlie question is, what is the law that governs any particular trans¬ 
action that comes out of the evidence in the case? 

The first prayer is that if the jury believe from the evidence that 
the defendant executed and delivered to the plaintiff and Ada M. 
Buxton, his assignor, certain written instruments, and that after¬ 
wards the defendant obtained possession oi such papers from said 
Ada M. Buxton for the alleged purpose of examining them, and that 
while thus in possession of said papers the defendant, without right 
and against the will of said Ada M. Buxton, destroyed such papers, 
then they are instructed that they are justified in inferring that the 
said papers would, if produced, sustain the plaintiff ’s claim. 

That is, if you believe from the evidence in this case that 

30 the defendant executed upon the receipt of these several sums 
of money from the plaintiff the character of papers to which 

they have testified, and you shall further believe that he requested 
Mrs. Buxton to produce the papers so that lie might look at them, 
or examine them, and that she complied, and whilst he told her that 
was his purpose, he tore those papers up and unlawfully destroyed 
them so that they could not he produced, then the law savs vou can 
infer from that fact that if the papers had not been destroyed and 
could have been produced, those papers would sustain the claim made 
by the plaintiff, and that the defendant had sought to destroy them 
in order that that cannot be done. That is the inference you are en¬ 
titled to draw if you believe the other fact, as I have suggested. 

There is another prayer here, which simply says that if any per¬ 
son testified about any material fact in the case about which he could 
not he mistaken, and he testified, as you believe, falsely about that 
fact, then the jury does not have to believe anything he testified to, 
can disbelieve everything, or such parts of the testimony as they may 
think proper. 

Those are the rules of law that govern this case. It is a very 
simple question, and it is for you to pass on. It is a question of 
fact, applying the law as I have given it to you, and if you find from 
the evidence in this case that the plaintiff's side of the case is the 
correct side, to-wit, that these papers were given, and that they did 
contain this guarantee, then he is entitled to recover. If you find 
that they did not contain such guarantee, then you will find for the 
defendant. 

The plaintiff in this case is the husband, Edgar Buxton, and the 
defendant is Channing Rudd. If you find for the plaintiff, you 
must say how much, and the claim is set out in the declaration. 

Mr. Cox: Your Honor, you did not instruct the jury as to the 
preponderance of evidence, and where the burden rests. 

The Court: T did not. T have done it so often I was almost 
ashamed to. 

31 Mr. Cox: One other point. T do not believe you called at¬ 
tention to the fact that the circumstances in the case deserve 

to be considered as well as the testimony of the witnesses. 

The Court: Yes. gentlemen. In testing the credibility of a wit¬ 
ness or of his testimony you are entitled to consider all the circum¬ 
stances in the case. You are entitled to consider the demeanor of 

3—2577a 







18 


CHANGING RUDD VS. EDGAR BUXTON. 


tlie witnesses on tlie stand, all the surrounding circumstances, every¬ 
thing connected with the case, in making up your minds as to 
whether you believe or do not believe. All of those things go in. 
Mr. Cox is not in court as much as you are during the time of service 
you are here and does not know how many times 1 have told you 
about this preponderance of proof. As 1 say, 1 am almost ashamed 
to say it to you any oftener than 1 have. But 1 am going to say it 
because he wants me to. You know the preponderance of proof 
means the weight of the testimony. The plaintiff must prove his 
case by the weight of the testimony, and that being the rule of law, 
in deciding the case you can decide by the weight of the testimony, 
the law being that the plaintiff must prove his case by the weight of 
the testimony. 

And I say, if you find for the defendant you will simply say for 
the defendant. If you find for the plaintiff, you will say how much, 
and the amount is set out at the end of the declaration. 

Be it remembered that each of the separate and several exceptions 
taken by counsel for the defendant as hereinbefore set forth was 
taken bv said counsel then and there before the jurv retired, and 
each of said exceptions was then and there separately and severally 
entered upon the minutes of the Justice presiding at the trial and 
counsel for the defendant then and there prayed the Court and now 
prays the Court to sign and seal this bill of exceptions in which is 
accurately set forth said exceptions and the substance of the evidence 
given at the trial, and at the request of said counsel the same is ac¬ 
cordingly signed and sealed and made a part of the record in 
82 this cause this 12" dav .June 12th, 1918. 

HARRY M. CLABAUGH, 

Chief Justice. 

Settled bv counsel June 12. 1918. 

JOSEPH W. COX, 

Att’y for Deft. 

JOHN RIDOUT, 

For Fff. 

[Endorsed:] At Law. No. 49147. Edgar Buxton vs. Channing 
Rudd. Bill of exceptions. Leckie. Cox & Kratz, Attorneys for De¬ 
fendant. 

Endorsed on cover: Distinct of Columbia Supreme Court. No. 
2577. Channing Rudd, appellant, vs. Edgar Buxton. Court of Ap¬ 
peals, District of Columbia. Filed Jun- 80, 1918. Henry W. 
Hodges, clerk. 
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IN THE 


(dmirt of Appeals, Siatrirt of Columbia 

No. 2577 


Channing Rudd, Appellant, 
vs. 

Edgar Buxton. 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

This action was instituted against the appellant, Chan¬ 
ning Rudd, by the appellee as plaintiff in the Court below. 
The declaration alleged in substance that the defendant, 
Rudd, by his written guaranties made January 28, 1904, 
February 10, 1904, and July 7, 1904, promised the plaintiff 
and his wife that if they would subscribe to certain stock 
in a correspondence school about to be organized, the de¬ 
fendant “would guaranty to them” the monies they paid 
“with interest at 5 per cent per annum from the respective 
dates of said guaranties”; that in consideration of said 
guaranties, the plaintiff and his wife turned over to the de- 
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fendant sums aggregating $3,500.00 with which to purchase 
said stock; that afterwards it became necessary for them 
to surrender and lose 17 shares of the stock of said corpor¬ 
ation, for which they paid $1,700.00; for which sum with 
interest judgment was claimed (R., pp. 1,2). 

The suit was filed February 6, 1907. The defendant be¬ 
ing a non-resident, attachment before judgment was levied 
upon certain shares of stock in the Intercontinental Corre¬ 
spondence University and an order for publication was 
passed March 13, 1908 (R., p. 3). On May 5, 1908, the 
defendant appeared and moved for a copy of the “written 
guaranties’" to be filed as a bill of particulars (R., p. 3), 
accompanying this motion with an affidavit denying knowl¬ 
edge of any such guaranties (R., p. 4). On November 8, 
1911, or three and a half years later, the plaintiff in re¬ 
sponse to the defendant’s motion, filed affidavits of himself 
and wife, in which for the first time he set out in the case 
that the guaranties could not be produced, because they 
had been wrongfully procured from the plaintiff’s wife and 
destroyed by the defendant (R., pp. 4, 5). Thereupon the 
defendant filed his pleas in the case supported by an affi¬ 
davit denying the making of such guaranties, and setting 
out that no request or desire for any such guaranties was 
ever expressed, and that no demand had ever been made 
upon him under said guaranties before the filing of the 
declaration (R., pp. 5, 6). 

Upon the trial, which resulted in favor of the plaintiff 
(R., p. 6), the parties gave evidence in support of their re¬ 
spective contentions. In the course of the trial, the court 
refused to allow the defendant to offer in evidence a copy 
of one of the receipts issued to the plaintiff (R., pp. 13-16), 
and subsequently overruled the defendant’s motion in ar¬ 
rest of judgment (R., pp. 6, 7). Upon these rulings are 
based the following 
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ASSIGNMENTS OF ERROR. 

1. The Court erred in overruling defendant’s motion in 
arrest of judgment. 

2. The Court erred in refusing to allow the defendant to 
give in evidence copy of the receipt issued by him to the 
plaintiff on July 7, 1904. 

3. The Court erred in refusing to allow the defendant to 
refresh his memory as to the exact language of the receipt, 
by allowing him to look at a copy of the same, and in limit¬ 
ing him to giving the substance thereof as he remembered it. 

4. The Court erred in refusing to allow the defendant 
to give in evidence the envelope in which the copy of said 
receipt was found together with letter and copy of letter 
found therein of same date as receipt, i. e., July 7, 1904, 
for the purpose of tending to make clear the authenticity 
and certainty of the copy of said receipt which was offered 
in evidence. 


ARGUMENT. 

Second, Third and Fourth Assignments—Exclusion of Copy 

of Receipt. 

The last three assignments, all of which relate to the 
exclusion of the copy of the receipt, are considered to¬ 
gether. 

The essential issue of fact in dispute before the jury re¬ 
lated to the contents of the three receipts, which the plain¬ 
tiff sought to show were exactly alike and contained the 
language, “I personally guaranty the principal and interest 
at 5 per cent on the above amount” (R., pp. 10, 12). The 
Court charged the jury that if they believed that the de¬ 
fendant wrongfully obtained the receipts from the plain¬ 
tiff’s wife (in February, 1905) and while they were thus in 
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his possession, against her will wrongfully destroyed them, 
the jury would be justified in inferring that said papers 
would, if produced, sustain the plaintiff’s claim (R., p. 17). 

The defendant denied as false the plaintiff's claim that 
said receipts had been wrongfully procured and destroyed, 
or that they contained any words of guaranty whatever. 
Among the facts and circumstances upon which he relied 
to meet the plaintiff's contention were the following: 

The plaintiff failed to make any charges against the de¬ 
fendant for the destruction of the receipts from February, 
1905, to November, 1911, no mention having been made 
thereof to any one or in the declaration. When the plain¬ 
tiff was called upon in May, 1908, to produce said receipts 
and confronted with the affidavit of the defendant denying 
knowledge of any such guaranty, he still waited for more 
than three and a half years to make the charge of wrong¬ 
ful destruction by the defendant. According to the plain¬ 
tiff’s own testimony he was thoroughly familiar with the 
plan for the correspondence university; he knew who were 
to be the defendant’s associates therein and that none of its 
stock was to be sold to the public but was to be held exclu¬ 
sively by the founders; he was very anxious to go into the 
university with the defendant, having full faith in him and 
in the success of the enterprise, and after its incorporation 
he and his wife were both employed in the university and 
occupied an apartment in its building (R., p. 12); he did 
not remember having ever seen the receipts except when 
they were issued by the defendant (R., p. 10) ; and 
he did not ask the defendant for a personal guaranty, and 
nothing was ever said or suggested before turning over the 
money to the defendant to the effect that a personal guaranty 
should be given (R., p. 12). 

The defendant testified that he kept copies of the three 
receipts issued to the plaintiff, which copies were made by 



5 


him at the time the receipts were issued, in accordance with 
his custom to keep copies of all letters and correspondence; 
but that the copies of the first two receipts issued had been 
lost, among a large number of other papers, when he left 
the correspondence university in 1906. He produced what 
he testified was an exact copy of the receipt for $1,500 is¬ 
sued to the plaintiff on July 7, 1904, at the Columbian Uni¬ 
versity building. He also produced the envelope in which 
the same had been kept together with copies of letters he 
wrote on the same day to Dr. Charles W. Needham and 
the Board of Trustees of Columbian University in con¬ 
nection with his resignation therefrom and the original of 
letter from Dr. Needham acknowledging receipt of both. 
The envelope and other papers produced with the copy of 
the receipt, all of which were written on letterheads of the 
Columbian University, were offered with the copy as tend¬ 
ing to make more clear and certain its authenticity. The 
Court, upon the objection of the plaintiff, rejected the offer 
and refused to allow the copy of the receipt to be ex¬ 
hibited or read to the jury and also refused to allow plain¬ 
tiff while on the stand to refresh his memory as to the exact 
words contained in the receipt by consulting the said copy, 
and allowed defendant to state only the substance of the 
receipt as he remembered it (R., pp. 13-15). 

It is believed that the ruling of the trial court was clearly 
erroneous. The defendant under the circumstances was 
not only entitled to offer the copy of the receipt in evi¬ 
dence, but it was his duty to produce it, and he should not, 
under the rule adopted by the Supreme Court of the United 
States and most of the States of this country, have been 
allowed to state the substance from memory, when it affirm¬ 
atively appeared that the copy was in his possession. The 
rule is thus stated by the Supreme Court of the United 
States in Riggs v. Tayloe, 9 Wheat., 483, 484: 
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“The general rule of evidence is, if a party intend 
to use a deed or any other instrument in evidence, he 
ought to produce the original, if he has it in his pos¬ 
session; but if the instrument be in the possession of 
the other party, who refuses to produce it, after 
reasonable notice, or if the original be lost or de¬ 
stroyed, secondary evidence, which is the best that the 
nature of the case allows, will, in that case, be ad¬ 
mitted. The party, after proving any of those cir¬ 
cumstances, to account for the absence of the original, 
may read a counterpart, or if there be no counterpart, 
an examined copy, or if there should not be an ex¬ 
amined copy, he may give parol evidence of the con¬ 
tents.” 

To the same effect are: 

Cornett v. Williams . 87 U. S. (20 Wall.), 226, 246. 

Winn v. Patterson, 9 Peters, 662, 676. 

In j Ency. of Ev., 542, it is said: 

“A properly proved copy of any private writing, is 
generally competent secondary evidence when the 
original is shown to be lost or destroyed, * * * 

in the possession of the opposite party, proper notice 
having been given, or when it is the property of a dis¬ 
interested third party.” 

“Ordinarily a copy must be substantially an exact 
reproduction of the original; * * * but when an 

extract is complete in itself and the only part of the 
original which is relevant, the copy may be confined to 
such portion.” (Pp. 543, 544.) 

“A copy may be proved by any witness who has suf¬ 
ficient actual knowledge of both the original and the 
copy.” (P. 548.) 
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In Jones on Evidence, Sec. 228, it is said: 

“In most of the states in this country where the ques¬ 
tion has arisen, * * * it has been considered more 

consistent with the general rule requiring the best evi¬ 
dence that a party should not be allowed to give parol 
evidence of a document, if it is practicable to obtain 
a correct copy and this fact appears in evidence. This 
is generally called the American rule as distinguished 
from that which has come to prevail in England on this 
subject [that there are no degrees of secondary evi- 
ence]. This view may be said to have been adopted 
by the Supreme Court of the United States as well as 
by those of Alabama, Georgia, Illinois, Maine, Mis¬ 
souri, Pennsylvania, Arkansas, Wisconsin, Iowa and 
New York.” 

The rules as to copy evidence are discussed with great 
fulness in 2 Wigniore on Evidence, Sec. 1264-1282. The 
great difference in trustworthiness between the testimony 
of a witness who has merely read or seen a document as 
compared with copy testimony is thus set forth at Sec. 
1266: 


“By the former mode, the memory has had to be 
trusted for a considerable length of time,—perhaps for 
a day, perhaps for ten years. This recollection of the 
precise words of the document is sure to fade and to 
become less accurate than at the first moment after the 
perusal of each word or clause. The increasing de¬ 
gree of untrustworthiness (assuming the honesty and 
intelligence be alike in the same witness for all kinds 
of testimony) will depend partly on the length of the 
document, partly on the circumstances likely to em¬ 
phasize the words in his memory, and partly on the 
space of time that has elapsed between his perusal and 
his testimony on the stand. Thus his recollection-tes¬ 
timony may be highly trustworthy, and yet may be 
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worthless. But his copy-testimony eliminates all these 
elements of untrustworthiness; the length of the docu¬ 
ment, the emphasis of words, the lapse of time, are all 
immaterial, for he transcribed or examined the copy 
word for word at such a time that there was practically 
no demand made upon his powers of memory; the 
transcription then permanently made in writing (and 
adopted on the stand as a record of past knowledge; 
ante, Par. 734, 739) preserves the words without any 
of the risk of change or disappearance that attends the 
operations of memory; moreover, the fact of a change, 
if it has occurred, is made known by the appearance 
of the writing.” 

In Par. 1268 the following conclusion is deduced: 

“It will be seen that the conflict of arguments [sup¬ 
porting the American and English doctrines] is due 
on the one hand to the conceded desirability of em¬ 
ploying a copy as better than mere recollection, and, 
on the other hand, to the hardship of exacting this in¬ 
variably of a proponent who may be put to excessive 
trouble to obtain such a copy. A simple solution, giv¬ 
ing effect to some extent to both of these considera¬ 
tions, is the following: Let the proponent of recol¬ 
lection-testimony be required, before using it, to show 
that he has not within his control a copy; if he has not, 
then he may offer recollection-testimony; and the op¬ 
ponent may then, if there is any real dispute on his 
part as to the contents, put in a copy if one is avail¬ 
able. * * * The rule then, briefly, would be: The 

party offering to prove the contents of an unavailable 
original document, must offer a copy, if he has one in 
his control, in preference to recollection-testimony ” 

In view of the foregoing authorities it is submitted that 
there is no authority whatever in the law of evidence for 
the ruling made by the trial court. Even under the English 
rule it was an error to exclude the copy of the receipt. Un- 
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der the American rule it was incumbent upon the defendant 
to produce it. Yet under the ruling of the Court, when it 
had been produced, the defendant was not allowed to give 
it in evidence in accordance with the rule, but was con¬ 
fined to stating his recollection in violation of the rule. 

First Assignment—Motion in Arrest of Judgment. 

The overruling of the defendant’s motion in arrest of 
judgment is complained of under this assignment. The mo¬ 
tion was based on the ground that there is no allegation of 
any sufficient contract of guaranty to support the action 
(R., p. 6). 

The declaration alleged that by his written guaranties 
dated January 28, 1904, February 10, 1904, and July 7, 
1904, the defendant undertook and promised that he would 
“guaranty to the plaintiff the sums of $1,000, $1,000 and 
$1,500 respectively, with interest at 5% per annum from the 
respective dates of said guaranties (R., pp. 1,2). The plain¬ 
tiff and his wife both testified that the guaranties were all 
alike. The plaintiff said the language was, “I personally 
guarantee the principal and interest at 5% on the above 
amount’’ (R., p. 10). The wife testified that the language 
was, “I personally guarantee principal and interest at 5%” 
(R., p. 12). Upon this evidence it is not believed there can 
be room for the contention that any defect in the allegation 
was cured by the proof. 

A guaranty is said to be “a collateral undertaking to be 
answerable for the payment of some debt or the perform¬ 
ance of some duty or contract for another person who 
stands first bound to pay or perform.” 20 Cyc., 1397 . 

It is defined by Kent as “a contract by which one person 
is bound to another for the fulfilment or engagement of a 
third party.” 3 Kent Conm., 121 . 
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What was the engagement of the third party which the 
defendant undertook to see fulfilled ? Was it that the cor¬ 
poration to be organized would pay dividends of 5 c /c ; or 
that it would buy back or sell for the plaintiff the stock he 
was purchasing? Or is the alleged contract to be construed 
as an original and absolute one on the part of the defendant? 
If so, what did he undertake to do? Did he agree to pay 
5/( on the principal and to repay the principal on demand, 
or to maintain the price of the stock at par and pay a divi¬ 
dend thereon? Or did he insure the plaintiff against any 
possible loss of principal or interest as a result of his in¬ 
vestment ? Or did he covenant to invest it according to the 
agreement contained in the receipt? Is not the language 
too indefinite and uncertain to be construed as expressing 
a sufficient contract to be the basis of a cause of action? 

The judgment of this Court is asked as to whether any 
contract sufficient to support the judgment was alleged or 
proved. 

It is respectfully submitted that the judgment of the 
court below should be reversed. 

Joseph W. Cox, 

J. T. Sherier, 
Attorneys for Plaintiff. 

Leckie, Cox & Kratz, 

Of Counsel. 
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BRIEF FOR APPELLEE. 


The record in this cause discloses that the appellant, being 
engaged in promoting sales of stock in a correspondence 
school, procured appellee and his wife to purchase certain 
shares of stock by guaranteeing them the amounts they paid, 
with 5 per cent interest. 

That the wife assigned to the husband, the appellee, sev¬ 
enteen shares, costing $1,700, which were lost by reason of 
appellant’s action, and that thereafter, under the guise of a 
conference with Mrs. Buxton, and when only she and ap- 




2 


pellant were present, he forcibly and against her protest 
destroyed the written evidence of his liability. 

Action was thereafter brought, and in the declaration the 
essence of the destroyed papers was set up. 

After trial, in which every opportunity to appellant to 
state his defense was given, the jury found in favor of the 
appellee. 


The First Assignment of Error. 

This raises the question of the sufficiency of the declara¬ 
tion. 

Under the repeated decisions of this court, that the requi¬ 
site is the statement of the substantive facts constituting the 
cause of action, it is submitted that the declaration fully 
meets these requirements. 

Besides, the conduct of appellant, found by the jury, in 
destroying the papers estops him from insisting on an exact 
statement of their contents. 

It is perfectly clear that he well knew what was the claim 
made against him. 

The Remaining Assignments of Error. 

These raise the question of the propriety of excluding an 
alleged copy and certain other papers. 

The situation was this: 

Rudd had testified explicitly in denial of the testimony of 
plaintiff and Mrs. Buxton and had also denied that he ever 
signed such papers as they described; he also gave the sub¬ 
stance of the papers he claimed to have signed. 

There was no pretense that he needed to refresh his mem¬ 
ory upon the point whether he had signed the papers relied 
on. The papers sought to be introduced were not complete 
copies. They had every appearance of being self-serving 
papers, prepared for the occasion. 
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The learned trial justice properly excluded them, but in 
doing so gave appellant full opportunity, of which he availed 
himself, to testify fully as to every aspect of the matter. 

At the last the case really resolved itself into a question of 
veracity between plaintiff’s witnesses and defendant. The 
case was given to the jury under a charge which left the real 
questions to them, with absolute fairness to defendant, and 
they found all the issues of fact in favor of the plaintiff. 

The somewhat copious excerpts from text-writers and the 
citations of decisions in appellant’s brief deal with situations 
which do not exist in this cause, and are therefore of no 
value in dealing with the case at bar. 

It is respectfully submitted that a fair trial resulted in a 
righteous verdict and judgment, which should not be dis¬ 
turbed on this appeal. 

JNO. RIDOUT, 
Attorney for Appellee. 
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